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Neither peace nor justice has emerged in Libya in the decade following the anti-Gaddafi uprising. 
However, justice is a broad policy area that is integral to elections, constitution-building, stability, 
security, and resource distribution. Despite this, justice considerations have been largely absent 
from peace-building attempts in Libya.  Notably, the highly-anticipated final report of the Libyan 
National Conference Process (NCP) devotes substantial sections to the need for ‘reconciliation,’ 
while rarely mentioning the need for justice. Libya’s tumultuous transition requires a justice 
approach that informs all policy areas outlined in the NCP in order to strengthen prospects for a 
more sustainable peace. This approach requires an expanded understanding of what constitutes 
‘justice’, so that it is not confined to prosecutorial forms that transitional states are often 
unprepared to handle effectively. 

Although nearly a decade has passed since the anti-Gaddafi uprising, Libya remains in a 
precarious transitional phase in which neither peace nor justice has emerged. Since the ouster of 
former Libyan leader Muammar Gaddafi in 2011, a series of rival governments and militias have 
vied - often violently - for political and economic control of the country. Criminal accountability 
rose to the forefront of the Libyan conflict in June 2011, when the International Criminal Court 
(ICC) issued arrest warrants for Gaddafi, his son Saif Al Islam Gaddafi, and former head of 
intelligence Abdallah El Senussi.1 

Since then, additional ICC arrest warrants have been issued for army commanders Al-Tuhamy 
Mohammed Khaled and Mahmoud Al Werfalli.2 35 Gaddafi regime officials were domestically 
prosecuted in 2013 and 2014, directly challenging the ICC’s efforts to prosecute some of those 
same individuals. Moreover, an amnesty law passed by one of Libya’s governments is thought to 
have led to the release of Saif Al Islam Gaddafi in 2017.3 Since these initial domestic prosecutions 
took place, justice processes have quickly waned, especially as the country grapples with localized 
as well as national struggles for power. 

Regardless of the occasional surge in ICC activity regarding the Libyan situation, criminal 
justice considerations have largely been absent from the string of attempts at peace talks in recent 
years. Notably, the highly anticipated findings in the final report of the Libyan National 
Conference Process (NCP) devote substantial sections to the need for ‘reconciliation,’ while rarely 
mentioning the need for justice.4 This is in contrast to the National Dialogue Conference (NDC) 
process in Yemen, which included a working group on transitional justice, although its 
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recommendations were not implemented as the country descended into renewed war. While Libya 
faces very different challenges, the Yemeni context elicits important points of comparison that 
shed light on the inconsistent, if not destabilizing, impact of international actors as well as domestic 
blunders that weakened prospects for peace and justice.  

For example, whereas the United Nations Security Council (UNSC) referred the Libyan 
situation to the ICC through Resolution 1970, it stopped short of doing so in the case of Yemen. 
Instead, the Gulf Cooperation Council (GCC), with the support of the UN, the US, and the EU, 
brokered a transitional agreement that allowed former Yemeni president Ali Abdallah Saleh to 
step down in return for his immunity from prosecution.5 Moreover, attempts to pass a UNSC 
resolution to refer Syria to the ICC failed following a Russian and Chinese veto in 2014.6  

While these three decisions produced contrasting outcomes in Libya, Yemen, and Syria, they 
were, arguably, all motivated by the same political consideration: whether the pursuit of peace or 
justice would better suit state interests. This is, of course, far from surprising. Scholarly work on 
the relationship between international criminal law and peace versus justice considerations is well 
established.7 The politics of international law certainly helps explain why both domestic and 
international actors pursue competing accountability agendas. As the cases of Libya, Yemen and 
Syria demonstrate, neither peace nor justice prevailed in the aftermath of the mass anti-government 
uprisings of 2011. Decisions based on how and in what order peace or justice should be pursued 
have thus been unhelpful for these non-paradigmatic cases of transition.8  

The peace versus justice debate is a well-trodden path in transitional justice literature.9 Both 
domestic and international actors exploit the justice narrative as a political tool to serve power 
interests. This is, in part, exacerbated by the tendency to confine justice-related policies to a 
separate policy category. This article argues that Libya’s tumultuous transition requires a justice 
approach that informs all policy areas outlined in the NCP in order to strengthen prospects for a 
more sustainable peace.10 In other words, rather than relegate justice and reconciliation to a 
separate policy area that runs in parallel to others, as is currently the case in the NCP report, justice 
and reconciliation should – and in many ways already implicitly do – figure into the four other 
policy areas: national and government priorities, security and defense, distribution of powers and 
resources, and constitutional and electoral processes.11  

This article does not aim to present a detailed analysis of the justice processes that have 
unfolded in Libya since 2011. Rather, it seeks to highlight the complicating role of political 
fragmentation at the international and domestic levels on the issues of peace and justice, while 
offering suggestions for a justice approach that is less isolated and more integrated in Libya’s 
overall transitional process. This requires an expanded understanding of what constitutes ‘justice,’ 
so that it is not confined to prosecutorial forms that transitional states are often unprepared to 
handle effectively. When understood as multi-faceted, justice does not only serve reparative and 
restorative purposes, but it also serves to address socio-economic, political and security challenges.  

This article takes the term ‘reconciliation’, which remains largely undefined in the NCP report, 
as a starting point to address these multifaceted issues. It begins by outlining international actors’ 
involvement in decisions regarding criminal justice in Libya. This is important in order to highlight 
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the reasons why international actors’ do not necessarily pursue a monolithic objective of criminal 
accountability and the impact this has on the trajectories of peace and justice. This is followed by 
an analysis of the role of justice in the consultations that generated the NCP report, which lays the 
foundation for the actual National Conference that is expected to take place in 2019. The article 
concludes by engaging in a framework for peace and justice in Libya, placing emphasis on factors 
that should be taken into account when and as Libya embarks on the next critical step in the NCP 
and its broader transition. 
 
Neither Peace nor Justice 
 
Fathi Terbil was a prominent lawyer who represented the families of the victims of the 1996 Abu 
Salim prison massacre, one of the darkest moments in Libya’s recent political history, during 
which over one thousand prisoners were executed.12 Terbil’s arrest on the 15 of February 2011 
sparked protests in Libya’s eastern town of Benghazi, which then grew into a full-fledged massive 
uprising two days later. The anger triggered by Terbil’s arrest illustrates how the public outcry 
provoked by the grave injustice of the massacre is closely connected with demands of justice for 
those tortured and killed by the regime and its agencies. 

Mass demonstrations calling for an end to the forty-two-year rule of Muammar Gaddafi and his 
regime continued, which was followed by a military intervention led by the North Atlantic Treaty 
Organisation (NATO) and backed by the UNSC. This intervention ended on the 31 October 2011, 
eleven days after Muammar Gaddafi was captured and killed by Libyan rebels. Despite the arrest 
warrants issued by the ICC for Saif al-Islam Gaddafi and El Senussi on the 27 of June 2011, the 
Libyan authorities insisted on trying them domestically, arguing that its judiciary was capable of 
trying Libyan nationals for grave human rights violations.13 The ICC accepted an admissibility 
challenge for El Senussi, filed by Libya in April 2013: 

 
On 11 October 2013, Pre-Trial Chamber I decided that the case against Mr. Al-Senussi 
was inadmissible before the Court as it was subject to on-going domestic proceedings 
conducted by the competent Libyan authorities and that Libya was willing and able 
genuinely to carry out such investigation.14 

 
The ICC, however, rejected Libya’s admissibility challenge for Gaddafi, citing concerns about 
Libya’s ability to conduct a fair trial. Thirty-five other defendants were tried domestically in Libya 
on charges including war crimes, the killing of protesters, and corruption. Given that he was held 
by Zintani militias, Saif al-Islam Gaddafi was tried in absentia by a court in Tripoli. Other 
defendants included former Prime Minister Baghdadi Al-Mahmoudi, former Foreign Minister 
Abdul Ati Al-Obeidi, and former intelligence chief Bouzid Dorda, who was recently released on 
medical grounds.15  

The trial of the thirty-seven former Gaddafi regime members started in April 2014 in Tripoli 
and verdicts were issued in July 2015. Saif al-Islam Gaddafi, El Senussi, former Prime Minister 
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al-Mahmoudi and six other defendants were sentenced to death by firing squad for committing war 
crimes during the 2011 conflict.16 Seven others were given a twelve-year jail sentence each and 
four defendants were acquitted. According to a BBC report, the “defendants were accused of 
incitement to violence and murdering protesters during the revolution that eventually toppled Col. 
Gaddafi.’17 Following reports of his release in 2017, the current whereabouts of Saif Al Islam 
Gaddafi remain publicly unknown.  

Meanwhile, Libya remains in the throes of violent conflict in several regions and towns. 
Criminal accountability, especially when heavily politicized as in Libya, is never sufficient on its 
own to bolster a sustainable transitional phase. Even as one component of many in a process 
involving peace negotiations and conflict resolution, criminal accountability is not always 
beneficial to victims in the immediate term. As demonstrated by the flawed domestic prosecutions 
of Gaddafi regime members, the advent of criminal accountability in a highly politicized context 
with weak judicial institutions will leave victims without any meaningful redress.18   

Some argue that the objective of international actors in making a referral to the ICC was to 
marginalise the ousted Gaddafi regime and to demarcate its end through branding him and his 
aides as war criminals via ICC arrest warrants.19 However, state interests are not static and 
consequently justice agendas evolve. This became particularly clear in the case of Libya, where 
the same actors who pushed for ICC intervention – namely, the members of the Security Council 
– later abandoned such support. Peskin and Boduszynski provide an overview of the ‘waxing and 
waning’ of international support for ICC intervention in Libya and indeed in other countries. They 
highlight the fluid relation between statecraft, diplomacy and criminal accountability: 

 
In Libya […] the instrumental mindset that drove the UNSC referral, […] in time, led 
it to virtually abandon the ICC, thereby weakening the Court and, arguably, the norm 
of global criminal justice as well…In any conflict or postconflict scenario, criminal 
accountability is just one of several competing policy goals for external actors. The 
international community’s claim that its support of global justice is nonnegotiable 
should not blind us to this essential reality of statecraft. At times, the interests of 
potential surrogate enforcers may converge with the needs of international tribunals. 
But convergence can soon turn into divergence and, at times, back again to 
convergence, depending on the course of events.20 

 
The end of Gaddafi’s rule thus bore sufficient reason for international actors to relax their push for 
criminal accountability at the ICC. Peskin and Boduszynski explain this waning of international 
support in Libya as a result of the fulfillment of ‘regime change’ ambitions, as opposed to justice 
and criminal accountability: ‘…the politics driving the [ICC] referral foreshadowed a tension 
between the goal of getting Qadhafi to The Hague on the one hand and achieving an expeditious 
end to the violence by hastening Gaddafi’s departure from power on the other.’21  

In Yemen, domestic and international politics played a similar role in driving away any 
meaningful process of justice. After the immunity law protecting former Yemeni president Saleh 
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from prosecution was passed, protests specifically calling for a reversal of the law - began to re-
emerge in Yemen in September 2012. In response, Yemen’s government ordered an investigation 
into human rights violations that occurred during the uprising and set up an investigative 
committee to that effect.  

In September 2012, President Hadi – formerly Saleh’s vice president for 16 years – signed a 
decree authorising the creation of a commission of inquiry to investigate human rights violations 
during the 2011 uprising and to recommend accountability measures, including prosecutions. The 
Hadi government ordered the investigation of seventy police officers suspected of culpability in 
the Friday of Dignity killings during the uprising. A trial commenced on the 29 of September 2012 
in the First Instance Court for the Western Capital District in Sanaa.  The trial was ridden with 
flaws, as Human Rights Watch observed: ‘The state prosecution’s investigation into the Friday of 
Dignity massacre was marred by political interference, a failure to follow leads that might have 
implicated government officials, and factual errors.’22  

Throughout the National Dialogue Conference (NDC) talks in Yemen, working groups debated 
the drafting of a transitional justice law. The NDC was a ten-month long transitional dialogue 
process, during which various working groups aimed to achieve consensus on several pressing 
national issues, such as the issue of southern secession, the Houthi rebellion in the north, and 
governance in post-transition Yemen. Regarding the transitional justice law, one of the key 
questions was whether addressing the past would date back to the beginning of Saleh’s rule in 
1978 or to the 2011 uprising. However, civil war broke out following the Houthi takeover of the 
capital Sanaa in September 2014 and a Saudi-led coalition of Arab states militarily intervened in 
March 2015, effectively halting the already limited transitional justice process that was in place. 
More than four years later, tens of thousands of innocent Yemenis have been killed and those still 
living are suffering the world’s worst humanitarian crisis since World War II.23 Despite repeated 
attempts, neither peace nor justice has come to fruition. 

The complexities of Libyan and Yemeni transitional politics are an important backdrop for 
understanding the challenges of the pursuit of peace and justice. Polarisation stemming from tribal 
tensions and conflicts are a significant complicating factor for reaching consensus on justice 
decisions, especially at the national level. Disagreements and clashes between Qaddafi regime 
loyalists, anti-Qaddafi revolutionaries, and between tribes and militias have further diminished 
such prospects. Torture in clandestine prisons, corruption, arbitrary detention, forced 
displacement, property theft and destruction, and a proliferation of militias and other armed groups 
prevail in Libya. An overarching challenge is the dire state of insecurity and power vacuums that 
have allowed militias and other armed groups to take control. Consequently, the distribution of 
resources has been hijacked further, leading to more grievances and social injustices on a scale 
that will take years to reverse. 

Moreover, shifting alliances in the fallout of the Arab uprisings of 2011 mean that regional and 
international actors have played a significant role in Libya’s internal politics. This, as the NCP 
consultations denote, has complicated prospects for peace and justice.24 Wrangling for diplomatic 
leadership in efforts to mediate the conflict in Libya has seen Italy, France, Egypt and the UAE 
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host a string of peace talks. Each of these actors has divergent interests and lends its financial, 
military and political support to different Libyan political actors. 

Unsurprisingly, this has not only worsened the already fragmented political landscape in Libya, 
but it has also complicated prospects for peace, justice, and certainly the pursuit of both in tandem. 
A war has raged since 2014 between those loyal and those opposed to General Khalifa Haftar, the 
head of the Libyan National Army who has led military campaigns against Islamists in eastern 
Libya, often citing the ‘fight against terrorism’ rhetoric as justification for his military campaigns. 
Domestically, Libya saw the formation of two opposing governments: one backing Haftar’s 
Operation Dignity military campaign, and the other supporting the UN-backed Government of 
National Accord (GNA), based in the capital Tripoli. Internationally, the UAE, Egypt, Russia and 
France have extended military and financial support to Haftar, while the GNA is backed by the 
UNSC and other international actors including Qatar and Turkey. Further divisions exist between 
militias, tribes and cities, resulting in serious consequences, such as the forced displacement of 
Tawerghans and Benghazi residents.25 

Libya’s political landscape, then, is fragmented at the domestic, international, and diplomatic 
levels. The starkly opposing justice strategies in Libya and Yemen weaken the international 
community’s claim to a global accountability norm.26 They also have significant implications for 
how questions of justice, reconciliation, and peace will unfold domestically. These can already be 
identified in the final report of the consultations for Libya’s NCP.  

 
Reconciliation and Libya’s National Conference Process 
 
Given the ongoing conflict and political fragmentation, justice cannot – and should not – be ‘swift,’ 
nor should it be strictly construed as criminal or prosecutorial justice. By limiting the 
understanding of what constitutes ‘justice’ in this way, transitional justice as a whole will 
unnecessarily be shelved until more ideal political and social conditions begin to take shape - 
conditions that will likely take many years to develop. That said, the NCP presents a critical 
opportunity to ensure the complex justice needs of Libyan society are addressed as the country 
struggles to shift towards peace and state building.  

Yet the NCP report falls far short of clarifying what those justice expectations are. This is fairly 
disappointing, given the consultative process that informed the final report published in November 
2018. This process involved 77 preparatory meetings in 43 locations inside and outside Libya, 
with an estimated participation of 7,000 Libyans.27 While the report claims that Libyans “from all 
parts of society” took part, only a quarter of them were women. Still, social media campaigns and 
local media outreach reportedly drew the attention of approximately 1.8 million Libyans.28   

Questions regarding the extent and participatory nature of the consultations aside, the report 
notably designates ‘reconciliation’ as one of the key entry points or principles to be addressed once 
the National Conference is underway. However, it is unclear what is meant by national 
reconciliation and the time period that such reconciliation would address is also vague. In addition, 
there are multiple assertions throughout the document that emphasize rejection of foreign 
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interference, or any role for international actors “even as observers” in elections.29 The following 
statement is noteworthy:  

 
“National reconciliation must be achieved, based on traditional Libyan practices and 
values and with respect for the demands of justice. The reconciliation process must be 
free from foreign interference.”30 

 
At the same time, the report states that participants would like the UN and the international 
community to be a partner in facilitating and overseeing the reconciliation process:  

 
“Libyan authorities and the international community can help ensure that the 
conditions for the success of such national reconciliation processes are met.”31 

 
The glaring contradiction in the above two statements regarding international involvement and 
foreign interference underscores the need for determining how Libyans would want to draw the 
line between foreign ‘intervention’ and foreign ‘support’ for national reconciliation in Libya. This 
is not a trivial detail; rather, it is an important question especially in light of the number of times 
the final NCP report cautions against foreign interference.  

Moreover, “traditional Libyan practices and values,” “demands of justice,” and “national 
reconciliation processes” are hefty terms that, without any explanation of what is meant by them, 
will be open to interpretation by the various actors vying for control in Libya. The use of these 
terms without unpacking them assumes that there is unity in how they are perceived or understood 
across Libya. As demonstrated by the justice processes that unfolded in the immediate aftermath 
of the 2011 uprising, this is certainly not the case.  

References to how to address Libya’s past – and which part of Libya’s past – are also 
ambiguous. The NCP report finds that Libyans believe reconciliation efforts “are most likely to be 
successful if those responsible for the process reflect on the legacy of Libya’s ancestors, customs, 
traditions, and if the efforts of Libya’s old and young are combined.”32 It is unclear what, exactly, 
such a process of reflection would entail, nor is it clear what is meant by combining the efforts of 
Libya’s ‘old’ and ‘young.’ The report mentions the importance of “magnanimity and forgiving 
past offences,”33 and notes that, “Libya has a history of reconciliation, amnesties and 
forgiveness.”34 However, it is explicit in singling out crimes against humanity as an exception, one 
that requires “justice” and not “impunity.”35 The report does not explain the timeframe for which 
such ‘justice’ would apply and instead makes vague references to the need for reconciliation for 
“wounds inflicted on Libyans…over the past 8 years and earlier.”36 

Despite these shortcomings, the report identifies key actions highlighted by those consulted as 
necessary for reconciliation. First, it calls for a general pardon “for the period of the conflict” (it 
is assumed that the conflict here refers to developments since the 2011 uprising). Other actions 
include releasing all political prisoners, ensuring the safe return of those displaced, and unifying 
the military and security institutions while disarming “outlaw militias.”37 Still, without an 
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overarching vision or objective for approaching reconciliation, justice and peace in Libya’s critical 
transitional phase, efforts to bring about a long-lasting peace will fail.  

Resource distribution is a crucial issue in Libya, as confirmed by the findings of the NCP 
consultations.38 Such questions of social justice, however, should be part and parcel of an 
integrated justice approach that is incorporated into all five policy areas identified in the report: 
national and government priorities, security and defence, distribution of powers and resources, 
constitutional and electoral processes, and national reconciliation. As Juan E. Mendez and Jeremy 
Kelley note, “successful peace mediation will include both judicial and non-judicial elements.”39 
The NCP implicitly supports this approach, but its provisions will need to be made explicit 
throughout the remainder of the National Conference process. 

Finally, the report highlights “the frankness” of the consultation discussions and the importance 
participants placed on a “psychological process” and not just material compensation for families 
of victims.40  It is unclear, however, how participants would like to see those issues addressed. 
Should they establish a truth commission? What time period of atrocities and grievances should 
be addressed? What immediate avenues of redress will be established for victims?  
 
Moving Forward: An Integrated Approach to Peace and Justice in Libya 
 
These are not easy questions, especially given the deep divisions and the lack of a central authority 
to bring the dire state of insecurity under control. The report, unsurprisingly, prioritizes security 
for the National Conference. Justice in all its forms – including amnesties, forgiveness, 
prosecutions, reconciliation, reparations, truth commissions –cannot be relegated to a separate 
category or policy area as Libyans begin to rebuild their state, address security challenges and 
socio-economic inequality, and restore their social fabric. An in-depth examination of how justice 
can be best integrated into all five policy areas of the NCP would enhance the prospects of 
achieving a more sustainable peace and a justice framework adapted to the Libyan context. Despite 
the contradictions regarding the need for international support and the repeated rejection of 
‘foreign interference’ in the NCP, it is somewhat promising that the consultations reveal the 
significance Libyans place on shaping their national reconciliation process to suit their needs. 

Unfortunately, the fragmentation at the domestic and international levels, whereby the political 
elites have been vying for political and diplomatic control without much of a thought for Libya’s 
victims of the Gaddafi and post-Gaddafi periods means that justice will continue to emerge only 
when it serves the interests of these multiple states and actors.41 The current turmoil in Yemen 
should serve as a cautionary tale. The marginalization of ‘justice’ in all its forms and especially in 
the name of ‘peace’ has not yielded positive results. Part of the problem is the stigma, or the 
controversy, that the term ‘justice’ evokes, especially among the political elites who fear they will 
be held accountable for whatever past crimes they may have been involved in. 

The challenge lies in expanding the meanings of justice to include non-judicial elements such 
as reconciliation and social justice, and strengthening recognition of justice as a broad policy area 
integral to elections, constitution-building, stabilization, security, and distribution of resources. 
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Less emphasis on retributive prosecutions and greater emphasis on restoring security, sustaining 
inclusive dialogue, and establishing the truth thus serve as a more appealing first step to a certain 
level of reconciliation in Libya. But if the serious undertaking of the National Conference is to 
have better measures for success, it is first necessary to make explicit what Libyans expect from 
‘reconciliation,’ ‘justice,’ and ‘peace.’  
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